INTRODUCTION
Reparations claims growing out of the institution of slavery in the United States can be framed in two ways: as claims for compensation for loss or as claims for restitution of unjust gains. A number of commentators, as well as lawyers filing claims in court, have viewed the claim for restitution as more promising. ' Restitution avoids some of the conceptual difficulties and problems of proof that affect claims to compensation for temporally distant wrongs. 2 Restitution also appears, at first glance, to be more easily reconcilable with the prevailing understanding that legal and moral rights and duties belong to individuals rather than groups. 3 I shall argue that, despite an initial appearance of superior doctrinal fit, restitution is not an appropriate vehicle for reparations claims based on slavery and similar large-scale historical injustices. My argument is not that the law of restitution fails to support reparations claims, although that may well be the case. Instead, I propose that the justifying principle behind restitutionprevention of unjust enrichment -lacks the moral force necessary to resolve a controversial public dispute about moral rights and obligations among segments of society.
Courts and scholars tend to associate restitution and unjust enrichment with a special attentiveness to morality and particularized justice not found elsewhere in law. 4 Yet, the virtues of a claim based on unjust enrichment are mixed at best. At its core, an unjust enrichment claim seeks to right a wrong not by alleviating the adverse consequences to the victim, but by diminishing the position of others. In other words, the notion of unjust enrichment is a comparative idea that draws on resentment and the desire for retaliation, rather than the desire to be made whole. 5 Retaliatory impulses are probably inevitable in human affairs, 6 and asserting a legal claim to restitution is a comparatively civilized form of retaliation. Therefore, it seems wise to include restitution among the legal remedies available in private disputes. But the lofty moral claims sometimes made for restitution are puzzling. For this reason, restitution seems out of place in a major public controversy, such as the debate over slavery reparations. To the extent that reparations claims are resolved through private legal actions adjudicated by courts, the dominant theory of recovery should focus on harm and compensation, rather than on distributive comparisons and elimination of gains.
In making this argument, I take no position on the overall moral or legal viability of a claim to reparations for slavery. Nor do I discuss the propriety of judicial, as opposed to legislative, resolution of the slavery reparations issue. My point is only that reparations claims should be made and assessed as claims for compensation, not as claims for restitution based on unjust enrichment. [Vol. 84:1443variety of difficulties that have been well described by others. 7 Looking only at the initial harm to slaves, there are problems in determining an appropriate baseline from which to measure the effects of enslavement. 8 If the initial injury can somehow be defined, the passage of time and the countless human acts and choices that have intervened lead to daunting problems in tracing the injury to current generations of African Americans and separating the harm of enslavement from the effects of more recent public and private acts. 9 The problem of linking past harm to present claimants is not only a problem of proof, but also one of logic because few if any current claimants would exist in a counterfactual world in which slavery did not occur.' 0 Further, time has eliminated all or nearly all defendants who participated in the wrongdoing. I See Paul, supra note 7, at 119-20 (posing questions about the position of slave descendants). But see Kershnar, supra note 7, at 245-46 (arguing that the focus should be on token harms rather than on net harm and benefit).
9 See Paul, supra note 7, at 124-28 (discussing the difficulties of "[r]ecreating each person's history and ancestry of brutalization" in Stalin's reign of terror); Waldron, Redressing Historic Injustice, supra note 7, 143-46 (commenting on the difficulties of the counterfactual speculation involved in reparations cases, which seeks "to transform the present so that it matches as closely as possible the way things would be now if the injustice had not occurred"); Thompson, supra note 7, at 115-17 (explaining why claims based on historical injustice "collapse ... to demands for reparation for present or recent injuries").
"0 See Kershnar, supra note 7, at 246-47 (arguing that slavery may have caused the existence of current claimants); Thompson, supra note 7, at 115-17 ("African-Americans who presently exist would never have been born if their ancestors had not been abducted and forced into slavery."); Waldron, Redressing Historic Injustice, supra note 7, at 145 ("Children may be conceived and born, and leave descendants, who would not have existed if the injustice had not occurred.").
" See Paul, supra note 7, at 118 (explaining that "the heirs of immigrants who arrived in the post-Civil War period comprise most of the population of the United States" and, thus, "individuals who never themselves contributed to slavery ... must bear the burden of the These problems affect the moral case for reparations and harden into serious doctrinal obstacles when reparations claims are presented to courts.12 Some of the difficulties entailed in a compensation-based reparations claim can be solved, or bypassed, by characterizing the claim as a group claim to reparations -a claim for harm inflicted on African Americans by whites.' 3 Groups, at least arguably, have a life span that exceeds the lifetime of individual members and they can assert claims without identifying the harm suffered by particular members of the group.
A group claim, however, raises problems of group definition, particularly in light of subsequent intermarriage and immigration. 14 Given the passage of time, group claims also raise the possibility of offsets, such as credit for losses suffered by whites during the Civil War. 15 More fundamentally, the concept of a group claim conflicts with common understandings of moral and legal rights and duties. 16 In thinking about corrective justice, we generally assume that remedy"). 12 See In re African-Am. Slave Descendants Litig., 304 F. Supp. 2d 1027, 1051-52 (N.D. II1. 2004) (holding that the class action plaintiffs lacked standing because they suffered no direct injury traceable to the conduct of the defendants). There may be flaws in the district court's analysis of standing, particularly in regard to injury-in-fact. See id. at 1044-53 (analyzing the doctrinal foundations of standing and applying those doctrines to the slave descendant plaintiffs to bar them from pursuing their claim). Yet, even if the standing requirement can be met, the problems the court referred to are likely to resurface as substantive obstacles to a claim to compensation. For an insightful discussion of the injuryin-fact requirement as developed by the Supreme Court, see Trevor W. Morrison 13 See Boxhill, supra note 1, at 277 (arguing that those who identify with and accept the benefits of membership in a group assume responsibility for group debts); Posner & Vermeule, supra note 1, at 711 (finding merit in a version of "ethical collectivism" that rests on the desire to eliminate collective "moral taint"); Paul W. Taylor, Reverse Discrimination and Compensatory Justice, in REVERSE DISCRIMINATION, supra note 1, at 296, 298-302 (arguing that discrimination based on a morally irrelevant characteristic makes that characteristic relevant for purposes of compensatory justice and justifies compensation to a group defined by that characteristic II. THE DOCTRINAL APPEAL OF RESTITUTION For plaintiffs asserting a legal claim to reparations, the law of restitution offers several doctrinal advantages over ordinary rules for recovery of compensatory damages. The first of these is the much-cited principle of unjust enrichment. 18 Restitution was first recognized as a field of law and ground of recovery in 1937, when the American Law Institute published the first Restatement of Restitution. 19 The Restatement was founded on the theory that a variety of remedies and claims with ancient roots could be understood as instances of a single principle of moral and legal liability; the principle that one person should not be unjustly enriched at the expense of another.
20 Despite some differences of opinion about the meaning and operative force of this principle, unjust enrichment has become a familiar part of legal vocabulary. Because the term unjust enrichment is broad and morally charged, it has become a popular vehicle for novel legal claims. 22 Tort and contract law, although substantively attentive to fairness, are not associated with any similar emblematic reference to what is just.
2 3 The comparatively recent entry of restitution into law also makes a broad principle such as unjust enrichment particularly potent, because rules of restitution have not been as fully elaborated as rules of tort and contract. Thus, for better or worse, the principle of unjust enrichment invites courts to innovate in ways they might not when operating within the doctrinal confines of tort and contract law.
24
Unjust enrichment may also provide an answer to the objection that slavery was permissible under the positive law of the time. 25 On its face, the term unjust enrichment reaches beyond what is illegal to what is simply unjust. Therefore, unlike compensation, unjust enrichment can be read to cover conduct that was morally wrong although sanctioned by law.
27
A second advantage for reparations claimants is that the structure of an unjust enrichment claim avoids some of the problems of proof that affect compensation claims. A claim of unjust enrichment requires proof that the defendant was enriched at the plaintiffs expense. 28 This does not necessarily imply that the plaintiff must prove that he or she suffered an injury to person or property; it is enough that the plaintiff lost an expected benefit or, in some cases, that the plaintiff simply has a superior moral claim to whatever enrichment the defendant obtained. 29 25 See id. at 281 n. 138 (noting, in this connection, that restitution does not require that the defendant's act be legally wrongful). 26 See infra notes 32-36 and accompanying text (explaining that the law of restitution applies in many cases even though the defendant has not committed any wrongful or illegal act). 27 See infra notes 32-36 and accompanying text.
28 RESTATEMENT OF RESTITUTION § 1 (1937) . 29 See id. § 1 cmt. e (noting that restitution may be appropriate when "a benefit has been received by the defendant but the plaintiff has not suffered a corresponding loss or, in some cases, any loss, but nevertheless the enrichment of the defendant would be unjust"); Daniel 
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will murders the testator, an heir who would not otherwise have inherited the estate may claim restitution from the murderer. 30 Similarly, a trust beneficiary may recover a bribe paid to the trustee even if trust assets were not impaired.
31
Precedents of this type suggest that reparations claimants suing on the ground of unjust enrichment need not establish that they personally were harmed by the practice of slavery.
Nor does a claim of unjust enrichment require that the defendant be a wrongdoer.
32
There are many recognized instances of restitution from defendants who innocently obtained a benefit to which they were not fairly entitled. For example, one who pays a debt to the wrong person by mistake may recover the payment although the recipient committed no wrong.
33 A plaintiff defrauded of property by a wrongdoer may recover from the wrongdoer's innocent donee. 34 The intended beneficiary of a will that was wrongfully suppressed may recover from an heir who benefited incidentally from another heir's misdeeds. . 32 See id. § § 1, 3 (distinguishing between restitution based on unjust enrichment, which does not require the defendant be a wrongdoer, and restitution based on tort, which does require some legally wrongful act); BIRKS, supra note 21, at 23-24, 39-44 (distinguishing between restitution based on "subtraction" from the claimant and restitution based on wrongdoing); see also Kull, supra note 21, at 1192 (remarking that liability in restitution can be independent of any breach of duty recognized by tort or contract law).
" See RESTATEMENT OF RESTITUTION § 22 ("A person who has paid money to or for the account of another not intended by him, is entitled to restitution from the payee or from the beneficiary of the payment, unless the payee or beneficiary is protected as a contracting party or as a bona fide purchaser."); RESTATEMENT (THIRD) OF RESTITUTION AND UNJUST ENRICHMENT § 6 (Discussion Draft, 2000) (stating that "[p]ayment of money to one who is not the intended recipient, or payment when no payment is intended, gives the payor a claim in restitution against the recipient" and that "[p]ayment of money resulting from a mistake as to the existence or extent of the payor's obligation to an intended recipient gives the payor a claim in restitution against the recipient to the extent the payment was not due"). This is one of many forms of mistaken payment of money for which restitution is commonly available.
claimants, proceeding on the basis of unjust enrichment, need not establish that the defendants participated in the institution of slavery.
36
It is not surprising, therefore, that the plaintiffs in a class action seeking slavery reparations relied substantially on unjust enrichment. 37 The suit was filed on behalf of descendants of slaves against corporate defendants alleged to have participated in or supported the institution of slavery. 38 The complaint described the many injuries suffered by the plaintiffs' ancestors, as well as continuing harm to the plaintiffs themselves. 39 It sought not only compensatory and punitive damages, but also restitution for the value of labor constructive trust).
36 Some restitution scholars might find the description of doctrine offered in the last two paragraphs overly generous. Precedents in the law of restitution include many instances of recovery by claimants who have not suffered a direct loss, and many instances of recovery against defendants who have not committed legal wrongs. See supra notes 28-35 and accompanying text. It is difficult, however, to find instances of recovery in which there is neither a loss to the claimant nor a legal wrong by the defendant. The closest cases may be those in which an expectant legatee claims restitution from heirs who received a portion of the decedent's estate but did not participate in the wrongs that led to their inheritance. See id. Even here, however, the disappointed legatee has a plausible claim of personal loss although she lacks a property interest in the estate. At least some analyses suggest that this is not simply the result of incomplete elaboration of the principle of unjust enrichment, but an inherent limit on the scope of restitution. See BIRKS, supra note 21, at 23-24, 32-38, 40-43 (analyzing the phrase "at the plaintiffs expense" and dividing instances of restitution into cases of "subtraction" from the claimant and cases of wrongdoing to the claimant). But see Friedman, supra note 29, at 152-54 (discussing several situations in which claimants may be entitled to restitution although the defendant did not appropriate property of the plaintiff and did not commit an act that, apart from retention of gains, would constitute a legal wrong toward the plaintiff). converted from slaves and disgorgement of profits from slavery. 40 An obvious difficulty. affecting the claim to compensation is that the plaintiffs' enslaved ancestors are long dead. 4 1 Harms suffered by the Plaintiffs themselves are most plausibly viewed as the products of later policies, acts, and omissions. 42 Meanwhile, even if the defendants (viewed as the present embodiments of their corporate predecessors) were responsible for harms to slaves, they are not linked in any concrete way to these more recent sources of harm to the plaintiffs. 43 The various claims to restitution included in the complaint are less vulnerable to objections based on harm and responsibility. As recounted above, standard restitution doctrine suggests that claimants can prevail without proving that they personally sustained a loss or that the defendants caused their ancestors a loss. 44 Thus, reparations plaintiffs need only show that the defendants in fact benefited from slavery and that, if slaves had been paid or treated humanely, at least some of the value the defendants retain might have found its way to the plaintiffs as descendants. 45 Ultimately, the District Court dismissed the case. 46 It concluded that the plaintiffs lacked standing and added a series of alternative grounds for dismissal, including justiciability and failure to comply with applicable statutes of limitation. 47 Nevertheless, it is easy to see why the plaintiffs believed that an unjust enrichment claim would place their suit on sounder doctrinal footing than a simple claim to compensation for harm. If the case is revived, unjust enrichment is likely to play a role. 48 This is not to say that the legal case for reparations based on unjust enrichment is unimpeachable. One difficulty is that the principle of unjust 40 Id. at 116 (stating plaintiffs' prayers for relief). 
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enrichment may not be as far-reaching as it first appears. Most of the established grounds for restitution against defendants who are not wrongdoers can be explained by reading the term "unjust enrichment" to mean enrichment that lacks legal justification, without reference to injustice in a purely moral sense. 49 On this interpretation, compliance with positive law might continue to be an obstacle to recovery. More generally, there is disagreement about whether unjust enrichment is in fact an authoritative principle of law from which judges can deduce a right to recovery in novel situations. 50 Another difficulty is that, when a long period of time has passed since the initial injustice, restitution raises its own problems of proof, logic, and fairness. Slave descendants must establish that those who profited from slavery did so at the descendants' expense. 51 Not only is ancestry difficult to trace, but there is no guarantee that descendants would eventually have enjoyed assets or advantages lost to their ancestors. 52 Reparations claimants must also establish (endorsing the view that unjust enrichment is a source of legal obligations); BIRKS, supra note 21, at 18-25 (suggesting that unjust enrichment is an organizing principle rather than a standard for decision); DAGAN, supra note 1, at 12 (maintaining that unjust enrichment is "both a 'common theme or an organizational principle' and "a helpful reminder of the potential viability of the normative underpinnings of' restitution); Robert Goff, The Search enriched at the expense of another is required to make restitution to the other." (emphasis added)).
52 The district court made this point in the course of dismissing reparations claims in In re Slave Descendants Litig., 304 F. Supp. 2d at 1048 ("Plaintiffs can only speculate that their ancestors' estates would have been passed on to them, and cannot say that they would have inherited their ancestors' lost pay"). See also Kershnar, supra note 7, at 258 (citing "the proliferation of factors that lead families over generations to lose wealth, sell off claims..., or disinherit one another"); Waldron, Redressing Historic Injustice, supra note 7, at 144 (discussing counterfactuals involving choice, which illustrate the difficulty of tracing benefits across generations).
the fact of enrichment. 53 The continued existence of corporate entities makes it possible to identify existing defendants who were enriched by slavery.
54
Assuming that corporate principals were aware at the time of the source of their gains, it also rules out a change of position defense. 55 The actual costs of a judgment against the corporation, however, will fall on shareholders, 56 and perhaps on consumers if liability is industry-wide. It is difficult to see how individual shareholders who purchased their shares at market value after the abolition of slavery have been enriched. 57 The argument that purchasers of shares understand that the corporation may be liable for past wrongs of this kind is implausible and, in any event, would not establish an unjust enrichment unless the price of shares was reduced to reflect potential liability.
58
These various doctrinal and evidentiary difficulties suggest that despite initial appearances, a restitution-based claim to reparations for slavery, like a compensation claim, is most plausibly described as a claim by and against groups rather than individuals. Group membership, not ancestry, provides the most direct link between current claimants' demand for reparations and defendants' unjust gains. 59 Corporate defendants, meanwhile, are stand-ins for, and perhaps rough loss-spreaders within, the group that initially reaped a gain.
60
13 See RESTATEMENT OF RESTITUTION § 1 (requiring an unjust enrichment before a meritorious restitution claim vests).
" See Posner & Vermeule, supra note 1, at 738 (asserting that many corporations that benefited from slavery still exist and, thus, "recent efforts to target corporations that issued insurance policies to slave owners might be more successful"). circumstances defense, but limiting the defense to cases in which the defendant did not act tortiously, was no more at fault than the claimant, and was not aware of the grounds for restitution). 56 See Posner & Vermeule, supra note 1, at 704 ("The victim seeks compensation from the 'corporation," but this means that shareholders would have to pay. And this is true even if the current shareholders -the ones who must pay through devaluation of their shares -are different from the shareholders at the time that the wrong was committed.").
51 See id. at 705-06 (discussing a hypothetical reparations case and noting that the shareholders "who pay the reparations through the corporation are different from the people who committed the wrong through the corporation").
58 See id. at 703-06 (describing, without endorsing or rejecting, various "soft individualist" approaches to corporate and individual collective responsibility).
19 See supra notes 13-17 and accompanying text (examining the advantages and disadvantages of framing slavery reparations claims in terms of the harms caused to slaves and their descendants as a homogeneous group). 60 See Posner & Vermeule, supra note 1, at 736-39 (discussing the role of corporate and other institutional defendants in reparations cases as "stand-ins" for the individuals who committed the actual wrong).
III. THE ETHICS OF UNJUST ENRICHMENT
A reparations claim styled as a claim to restitution avoids some, but not all, of the doctrinal obstacles to a claim to compensation for loss.
6 1 Attention to gains means, first, that plaintiffs need not prove a direct injury to themselves and, second, that gain substitutes for responsibility on the defendants' side.
62
In this section, I shall assume that, notwithstanding some doctrinal obstacles, a legal case can be made for reparations based on unjust enrichment.
Even if unjust enrichment has doctrinal advantages over standard tort law, there are normative reasons why reparations claims should not be argued and resolved on this ground. Unjust enrichment is not a good platform for reparations claims because it draws on sentiments of resentment that are out of place in a highly-charged public controversy. For this reason, reparations claims should stand or fall as claims to compensation.
Recall, first, that unjust enrichment focuses on gains. Restitution claims often -although not always -involve a combination of loss on one side and gain on the other. Losses, however, are properly handled by compensatory remedies and related substantive law.
Restitution operates when the defendant's gains exceed the claimant's loss, 63 when the claimant has suffered no compensable harm, 64 or when the defendant holds gains, but has not committed a wrong that makes him, her, or it responsible for the claimant's loss. 65 Thus, what restitution and the principle of unjust enrichment contribute to the law is the claim to gains.
66
At least when the defendant has committed no wrong to the plaintiff, the organizing principle of restitution is the idea that one person should not be unjustly enriched at another's expense. 67 The unjust enrichment principle states what is generally assumed to be an impeccable maxim of corrective 61 See supra notes 7-60 and accompanying text (discussing the doctrinal benefits and problems in framing claims for slavery reparations in terms of restitution instead of compensation). 1767, 1769-77 (2001) (adopting a "multicausalist" position, in opposition to the view that restitution "quadrates" with unjust enrichment).
justice and lends a special moral tone to restitution claims. John Dawson explained the appeal of the principle of unjust enrichment "by invoking some rudimentary psychology .... To the person who has suffered loss, the loss alone is a grievance. But if this loss can be located and identified in the gain received by another, the anguish caused by the loss will be felt as more than doubled. ' 68 Lon Fuller, arguing that restitution is the strongest ground for recovery for breach of contract, observed that "the restitution interest presents twice as strong a claim to judicial intervention as the reliance interest, since if A not only causes B to lose one unit but appropriates that unit to himself, the resulting discrepancy between A and B is not one unit but tWo." '6 9
The long history and wide influence of the principle of unjust enrichment suggest that the logic described by Dawson and Fuller has a strong grip on human imagination. 70 The moral force of a claim of unjust enrichment, however, is seldom fully analyzed. If unjust enrichment is to serve as the basis for novel claims, and especially for socially divisive claims such as reparations for slavery, a closer examination is in order.
The discussion that follows centers on the posture a claimant assumes in asserting an unjust enrichment claim, rather than the effects that legal relief in this form may have on behavior. 71 Different legal strategies reflect, and possibly encourage, different attitudes and sentiments on the part of disputing parties. These attitudes and sentiments are the focus of my analysis.
As a starting point, consider a series of possible ways in which the victim of a wrong or injury may respond to the cause of harm. First, the victim may seek compensation, meaning a transfer of resources designed to restore the victim as nearly as possible to his or her "rightful position. ' argument is simply that a reparations claim based on unjust enrichment reflects certain attitudes on the part of parties and interested observers, and that recognition of the claim might encourage those attitudes. It may be that judicial recognition of an unjust enrichmentbased reparations claim would also express official endorsement of the attitudes it entails. On the other hand, it seems implausible that by recognizing such a claim, courts would communicate endorsement in a linguistic sense. In any event, I am concerned here with the posture of the parties, rather than the symbolic significance ofjudicial action. damages are, of course, the standard form of legal relief in private law. Assuming that the expectation of security in one's person and holdings is a fair one, a claim to compensation is ethically appealing. 7 4 Compensation restores the victim's welfare and affirms his or her rights. According to prevailing theories of corrective justice, compensatory liability imposed on wrongdoers enforces moral duties owed by injurers to their victims. 75 The practice of compensating victims also has societal benefits; it protects entitlements, reduces the need for wasteful precautions, and, when liability is placed on those who caused the harm, forces injurers to internalize the costs of their acts. 76 Thus, a victim who seeks compensation can be seen as pursuing his or her own interests in a way that is morally justified and has desirable consequences for society.
A second possible response to injury is to inflict harm on the injurer. When the injurer is blameworthy and the harm imposed is proportionate to the wrong done, this type of response can be viewed as retributive. The morality of retribution is a disputed question, but for those who accept retribution as a form of justice, it enforces moral desert and may perform other functions as well. 77 In law, retributive penalties are most often imposed collectively 71 See, e.g., id. at 11-231 (analyzing and illustrating compensatory remedies). 71 I have argued elsewhere that nominally compensatory remedies, as they appear in law, are not purely compensatory because they also accommodate the desire to retaliate. Sherwin, Compensation and Revenge, supra note 6, at 1411-13 ("[T]he reverent descriptions of compensation that prevail in legal discussion are disingenuous. People are aggressive, they retaliate when hurt, and lawsuits provide vehicles for retaliatory aggression. Corrective justice, despite the high moral ground often claimed for it, is a close companion to revenge."). I refer here to claims motivated solely by the desire to restore one's welfare following an injury. 75 debate between utilitarians and retributivists over justifications for punishment is described according to criminal law. Victims, however, may be authorized to pursue retribution through punitive damages and to participate, in a limited way, in the criminal process. 78 The purest and most easily defensible sentiment on the part of one who seeks retribution against a wrongful injurer is what Jean Hampton called moral indignation. 79 Moral indignation is a form of righteous anger directed toward the wrongful act and the immoral values that inspired it. 80 Closely associated with moral indignation is moral or retributive hatred directed toward the wrongdoer because the wrongdoer has adopted unacceptable values or practices.
8 ' These retributive sentiments may be felt not only by victims of the wrong, but by all members of society.
82
At this point a distinction should be drawn between retributive responses and retaliation. 83 Retribution and retaliation may coalesce in a single act of revenge, but they differ in several respects.
8 4 Retaliation is particular to victims or associates of victims acting on the victims' behalf.
8 5 The primary sentiment accompanying retaliation is not impersonal moral indignation, but personal resentment of the injury and the comparative advantage of the wrongdoer.
8 6 In a typical case of retaliation, the victim of an injury feels it from resentment). Acts of revenge that function in a retributive way may be driven by a variety of less appealing emotions. See Moore, supra note 77, at 192 (discussing the "witch's brew" of "resentment, fear, anger, cowardice, hostility, aggression, cruelty, sadism, envy, jealousy, guilt, self-loathing, hypocrisy, and self-deception").
80 See Hampton, Forgiveness, supra note 79, at 56 (explaining that those who are morally indignant focus "on the fact that the wrongdoer has made a moral mistake" and "they protest the action because they want to defend the value which makes the behavior wrong"). 81 See id. at 79-83 (defining moral hatred); Jeffrie Murphy, Hatred: A Qualified Defense, in FORGIVENESS AND MERCY, supra note 77, at 88, 89-90 [hereinafter Murphy, Hatred] (associating retribution with "retributive hatred" -meaning a desire to inflict harm in order to restore "moral balance"). 82 See Hampton, Forgiveness, supra note 79, at 56 (describing moral indignation as an impersonal anger, often felt by witnesses).
83 See NOZICK, supra note 77, at 366-68 (highlighting the differences between retribution and revenge). 84 See id. 85 See id. at 367.
See id.
(characterizing revenge, in contrast to retribution, as "personal"); Hampton, diminished and demeaned, and seeks to resist the implicit suggestion that the injurer's activities are more important than the victim's well-being. 87 Accordingly, the victim strikes back, and by inflicting some retaliatory harm on the injurer, asserts his or her own equivalent value.
88
Because retaliation and resentment are based on the diminished position of the victim, they are not necessarily limited to wrongful harm. 89 When the injurer is not blameworthy, moral indignation is out of place and the desire to strike back cannot properly be characterized as retributive. Nevertheless, the victim of injury may compare his or her own position to that of the injurer and resent the fact that the injurer is untouched, or is even enjoying a gain. 90 The victim's resentment of this state of affairs will surely be stronger when the injurer is morally at fault, 9 1 but the comparative comfort of the injurer may be enough in itself to provoke an angry response. In addition, the victim may resent the seeming indifference of an injurer who has caused the victim a setback and has done nothing to alter the distributive imbalance that results.
Thus, retaliatory responses to injury are distinct from retributive responses
Forgiveness, supra note 79, at 56 (defining resentment as a "personally defensive protest"). 87 See Hampton, Forgiveness, supra note 79, at 57-58 (describing the feelings frequently associated with "resentment" and explaining that "[tihe resenter denies to himself (and anyone else) that he is low in rank and value, and thereby defies the appearance (implicit in the demeaning action) that he is"). 90 See Murphy, Hatred, supra note 81, at 89 (arguing that retributive desires often arise due to "feelings that another person's current level of well-being is undeserved or ill-gotten (perhaps at one's own expense) and that a reduction in that well-being will simply represent his getting his just deserts").
9' See id. at 89-90 (differentiating between retributive hatred based on moral or righteous dimensions and the more irrational and less strongly held hatred motivated by envy and spite).
REPARATIONS SYMPOSIUM: EMIL Y SHER WIN
and broader in scope. 92 Retaliation also differs from pursuit of compensation, in that retaliation seeks to diminish the injurer rather than to make the victim whole. Ethically, retaliation is less attractive than a claim to compensation because the objective of retaliation is competitive and the means are destructive. Inflicting a retaliatory harm may give the victim a sense of satisfaction, 93 but it does not enable the victim to gain real ground because diminishing another's position does not increase one's own objective value.
94
Although retaliatory responses to wrongs or injuries are harder to justify than claims for compensation or pursuit of retributive penalties, 95 retaliation should also be distinguished from spite or envy. 96 Spite and envy are best described as responses to another person's competitive success or to advantages possessed by others, such as beauty, skill, or luck.
97 A desire to strike at those who are more successful or luckier than oneself is vicious because it stems from one's own failings or deficiencies. 98 Retaliation, in contrast, responds not just to naturally occurring disadvantage, but to a disadvantage that stems from a specific transaction involving harm. The sentiment of resentment that accompanies retaliation reflects the sense that the victim of an injury is slighted if the source of injury is allowed to carry on unaffected -or worse yet, to profit. In this way, resentment and retaliation are tied to self-respect. 99 If not virtuous, they are at least more understandable than simple envy or spite.
Among the possible responses to injury discussed above, a claim based on unjust enrichment has most in common with retaliation. By definition, compensation is not at issue; restitution enters the picture only when compensatory remedies are inadequate or unavailable. 00 97 See Hampton, Forgiveness, supra note 79, at 76-78 (describing spiteful hatred and distinguishing it from retaliation).
98 Cf Murphy, Hatred, supra note 81, at 89 (distinguishing the desire to avenge a wrong from spite on the ground that spite reflects "a simple desire to look better than Jones on some morally irrelevant scale of comparison").
99 See Murphy, Hatred, supra note 81, at 93-95 (arguing that resentment "is essentially tied to self-respect").
"o See supra notes 28-31 and accompanying text.
be explained as a form of private retribution. As noted, unjust enrichment is not limited to wrongful gains; the injustice involved may consist of passive receipt of something that should more fairly belong to the claimant. 1 0 1 Thus, although retribution and moral indignation may be present in some restitution claims, they have no role to play in others.
Of course, a claim to unjust gains is not the prototypical form of retaliation in which the victim of an injury inflicts a new and comparable injury on the source of harm. Instead, the claimant extracts gains that are connected in some way to his or her injury or loss of opportunity. 1 02 Nevertheless, like retaliation in its classic form, a claim to restitution is motivated by the comparison between the defendant's position and that of the claimant, and operates by taking from the defendant. Restitution enables claimants to even the score by eliminating gains that, if not wrongful, appear comparatively unfair. In this way they reflect, and possibly abet, sentiments of resentment. 1 03 I am not the first to express doubts about the virtues of claims based on unjust enrichment. Christopher Wonnell has argued that a body of law concerned with eliminating unjust benefits, rather than repairing unjust harms, is normatively unattractive. Wonnell associates the desire to remove benefits from another with envy, and notes that "a long philosophical tradition, both deontological and consequentialist, stands against the general legitimacy of gratuitous desires to bring down others."' 1 5 Even Dawson, who saw much promise in the principle of unjust enrichment when used with caution, made the connection between unjust enrichment and resentment. After commenting that loss located in other's gain is "felt as more than doubled," he added that the same sentiment was exploited "by Karl Marx, who tapped an 101 See supra notes 32-36 and accompanying text. 102 See RESTATEMENT OF RESTITUTION § I cmt. d (1937) (indicating that in typical cases of unjust enrichment the loss to one and the benefit to the other are coextensive and, thus, the law of restitution compels "one to surrender the benefit which he has received and thereby to make restitution to the other for the loss which he has suffered"). 103 See FRENCH, supra note 89, at 3 (discussing resentment as a desire "to retaliate, to inflict a like, or greater, injury on your offender"). . 05 Id. at 180. Wonnell proposes that the supposedly unitary field of law identified by Seavey and Scott in the 1937 Restatement should be unraveled, and the principle of unjust enrichment replaced by four more limited legal principles, none of which is premised on elimination of unjust gains. See id. at 191-219 (recommending that courts require disgorgement of profits as a second-best remedy for clear wrongs when compensation is not feasible; provide a cost-based remedy in cases of "partial divestiture" of title to property; require disgorgement for deterrent purposes in cases of deliberate violations of rights; and provide a cost-based remedy when the plaintiff conferred a benefit on the defendant for which the defendant would have contracted in the absence of high transaction costs). 106 See DAWSON, supra note 21, at 5-8.
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inexhaustible supply of resentment with the aid of his labor theory of value." 1 0 7
As noted earlier, I place claims of unjust enrichment and the type of resentment that accompanies them on a higher plane than simple envy of others' advantages.
1 0 8 Resentment, as I have used the term, grows out of a transaction that caused a setback to the interests of the claimant or someone connected to the claimant. 1 0 9 It is linked to self-respect and probably useful in dealing with others and facing losses."Il 0 I do not mean to suggest that the idea of unjust enrichment should be abandoned, or that its role in law should be significantly diminished. Gainbased recovery serves good ends. It deters wrongdoing and overreaching in appropriate cases."' It also corrects outcomes that occur without wrongdoing, but are evidently unwarranted and are not otherwise addressed by law.
1 2 For example, if one person pays money to another by mistake, there is no tort or breach of contract on which to base liability, but the recipient has no good "'. See RESTATEMENT OF RESTITUTION § 151 (1937) (defining the measure of recovery in cases of property acquired by "consciously tortious conduct" as the value of the property at the time of acquisition or a higher value "if required to avoid injustice"); id. § 202 (authorizing the creation of constructive trusts in cases of conscious wrongdoing); Laycock, supra note 21, at 1289 (recognizing the connection between culpability and measures of restitution). Deterrence, however, is not likely in play in a reparations case. Corporate liability can deter corporate principals from leading their entities into misbehavior, but current liability for acts and decisions that contributed to the wrong of slavery is too remote from the responsible human actors to have any significant deterrent effect on those who might now be tempted to engage in comparable conduct. 112 See Kull, supra note 21, at 1192-93 (illustrating that restitution applies in many instances because no other substantive law provides an adequate remedy); see also supra notes 32-36 and accompanying text (explaining that a claim for restitution does not require that the defendant committed any wrongful act, but instead merely requires a benefit, that if retained, would unjustly enrich the defendant).
ground, legally or morally, for keeping the money.' 13 In any event, there may be good practical reasons for law to provide outlets for the resentment that often follows human interactions. Retaliation played a prominent role in primitive legal systems," l4 and even a mature legal system invites circumvention if it refuses to accommodate in any way the vengeful elements in human nature. For all these reasons, claims of unjust enrichment have a place in private law.
A claim to reparations for slavery illustrates what I have said about unjust enrichment generally.
A reparations case, on reasonably favorable assumptions, involves a claim by parties who are not themselves victims of slavery, but are probably in a better position than any other living persons to say that gains from slavery were obtained at their expense.' 15 On the other side are corporate entities that profited from the institution of slavery. 116 The harm suffered by slaves was certainly wrongful, and the defendant entities may have participated in the wrong, but these entities are now owned by individuals who are personally innocent of wrongdoing." l 7 Thus, we have a very significant harm, but not one suffered by the claimants personally. We have a gain, but not one that matches to the loss. We have a wrong, but the parties who will bear the costs of judgment are not wrongdoers.
Compensation is excluded from the analysis by definition. A reparations claim against corporate entities that participated in or exploited the institution of slavery might be viewed as a retributive response, motivated by moral indignation. This characterization, however, assumes that the defendant corporations bear moral responsibility for the acts of their predecessors in past centuries. unrealistic. 11 9 Moral indignation against a corporate entity, when all the individuals who owned or controlled the corporation at the time of the wrong are long dead, is much like moral indignation against a deodand. !20 It may provide some satisfaction, but it is irrational and should not be encouraged by law. Thus, neither compensation nor retribution can explain a reparations claim against the holders of gains derived from slavery.
Like many other restitution claims, the unjust enrichment component of a reparations claim has a closer affinity to retaliation. The claim is triggered by a serious injury. 121 The claimants are not the primary victims of the injury, 122 but they claim a personal connection to the victims that could easily bring them to resent both the injury and anyone who gained at the victims' expense. 123 The claimants are not seeking to retaliate in the sense of inflicting a corresponding harm, but they are pursuing a remedy that aims at removing resources from the defendants' control rather than compensating victims. The sense of injustice is comparative: the parties who ultimately will pay are not morally blameworthy, but they possess assets that, in the absence of a wrong, would or at least might have belonged to the claimants.
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I have suggested that unjust enrichment serves important purposes in private law, and that one such purpose is to give vent to the form of resentment likely to arise when one person gains at another's expense.
12 5 A claim for slavery reparations, however, is not an ordinary private claim. The subject of "moral anger" targeted at "the wrongdoer's 'immoral cause"' (emphasis added)). reparations is controversial, to say the least. 126 At its core lies the difficult subject of race. The debate over reparations is public 127 and sometimes acrimonious.1 28 Opinions on reparations differ radically and are passionately held. 129 The implications of the controversy are not only national, but also international as questions arise about who should receive any payments that ultimately are made. 130 Most importantly, even if a reparations claim can be fit, for legal purposes, into the mold of a claim by and against individuals, it is widely viewed as linked to questions about the rights and responsibilities of groups.
119.See
13 1 In a society that seeks to accommodate a plurality of races and 126 A Google search for "slavery" and "reparations" yields nearly 60,000 related websites. 129 To give just a few brief examples from an enormous literature, Thomas Sowell writes:
The first thing to understand about the issue of reparations for slavery is that no money is going to be paid. The very people who are demanding reparations know it is not going to happen. Why then are they demanding something that they know they are not going to get? Because the demagogues themselves will benefit, even if nobody else does. cultures, disputes between constituent groups should be resolved on the highest ground possible. Against this background, formal deliberation on the question of reparations should not be shaped by a legal theory that, by focusing on unjust gains rather than unjust losses, 132 invites resentment and highlights the retaliatory aspects of the claim. 133 Assuming that reparations is an appropriate subject for judicial resolution, the primary attention of all involved should be on injury and responsibility, not on possession of the fruits of the initial wrong. CONCLUSION I have argued that, contrary to common assumptions about the strong moral foundation of restitution claims, the principle of unjust enrichment draws on sentiments of resentment that victims feel toward those who have gained at their expense and it provides a remedy akin to retaliation. I have also suggested that, as a general matter, the law should provide an outlet for the type of resentment reflected in restitution claims. The debate over slavery reparations, however, is too important to American society to be framed or resolved on this basis. Accordingly, unjust enrichment should be set aside in arguments over reparations.
Instead, claims to reparations should be confronted and evaluated as group-based claims to compensation for injuries. 132 See Seavey & Scott, supra note 18, at 32 (explaining that restitution, unlike other substantive areas of law, focuses primarily on unjust gains received by defendants and not directly on compensable losses to plaintiffs). 133 See supra notes 100-103 and accompanying text (discussing the retaliatory nature of claims for restitution).
